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LOCAL LAW NUMBER 1 of 2020

A LOCAL LAW ENTITLED: “TOWN OF WILLSBORO LOCAL LAW FOR THE ABATEMENT OF PUBLIC NUISANCES”

	A Local Law to prevent, remedy, and prescribe penalties for the creation, maintenance, and continuation of public nuisances in the Town of Willsboro, Essex County, New York.

SECTION 1.0:
TITLE, PURPOSE, AUTHORITY, AND DEFINITIONS

1.1  Title: This Local Law shall be known as the “Public Nuisance Law” of the Town of Willsboro and may be cited as Local Law Number 1 of 2020.

1.2 Purpose: It is hereby determined by the Town Board of the Town of Willsboro that the conditions and actions which are enumerated in section  2.0 of this Local Law constitute a hazard to the health, welfare, peace, comfort, safety, and/or property of the citizens and property owners of the Town of Willsboro, and constitute a “public nuisance” as defined as any conduct or omissions by person or persons which endangers or injures the property, health, comfort, or general welfare of the public is considered a public nuisance. This Local Law is hereby declared to be remedial and essential to the public interest and it is intended that this Law be liberally construed to effectuate the purpose as herein stated and to protect the appearance and value of the Town as a whole.


1.3 Statutory Authority: This Local Law is enacted pursuant to the authority of New York Municipal Home Rule Law which authorizes a Town to adopt a local law not inconsistent with the provisions of the Constitution or not inconsistent with any general law relating to its property, affairs, or government; and allows for protection and enhancement of its physical and visual environment, protection safety, order, health and welfare of people and property therein. This Local Law is also consistent with New York Town Law which authorizes adoption of local laws for same.

1.4 Definitions: As used in this Local Law, the following terms shall have the following meanings, unless the context clearly indicates that a different meaning is intended:


Agricultural District: Land entered into an Essex County approved district used for the purpose of agricultural production. The New York State Commissioner of Agriculture and Markets certifies that a district meets the purpose and intent of the Agricultural District Law.

Agricultural Practices: Those practices on a farm for production, preparation, and marketing of agricultural products.

Agricultural Products: Those products defined in Section 301 of Article 25AA of New York State Agriculture and Markets Law.

Animal in question: Any domesticated or partially assimilated animal against which a complaint is filed.

Code Enforcement Officer: Duly appointed Town Official who shall be responsible of administration and enforcement of this Local Law.

Complainant: Any person or persons who is/are injured or whose property was damaged, or suffered from harassment or abuse from or as a result of a public nuisance.

Domesticated Animal: Any animal that a resident owns and/or routinely maintains, harbors, or cares for. Includes but not limited to dogs and cats.

Farm Operation: As defined in Section 301 (11) of Article 25AA of New York State Agriculture and Markets Law.

Farmer: Any person, organization, entity, association, partnership, or corporation engaged in the practice of agriculture. 

Farmland: Land used primarily for bona fide agricultural production.

Feces: Excrement discharged from the intestines

Feral Animal: Any animal that is in a wild state and was previously domesticated, or is the offspring or recent descendant of a previously domesticated animal. In order to be feral, it is not occasionally maintained, cared for, or harbored by residents or group of residents.

Garbage: Animal or vegetable waste produced resulting from the handling, preparation, cooking, and consumption of food.

Imminent Danger: A condition which could cause serious or life threatening injury or death at any time.

Industrial Wastes: All liquid and waterborne solid, liquid or gaseous wastes resulting from industrial manufacturing, food processing, operation, processing any natural resource or any mixture of such wastes with water or domestic sewage.

Liable Person(s): any person or persons found responsible for a public nuisance.

Livestock: Any domesticated animal typically raised to provide food or fiber. Normally considered farm animals.

Maintained: Any non-immediate service, act, gesture, care, or sheltering of an animal not necessary to the animal’s immediate survival. 

Notice of Violation: Notice sent by the Code Enforcement Officer that a potential violation of a property under the Town of Willsboro Zoning Law, New York State Building and Fire Code has been observed. Or a notice sent by the Town of Willsboro Dog Control Officer that a violation of Town dog control law or New York Agriculture and Markets law has been observed.

Owner: Any person, agent, operator, firm, or corporation having a legal or equitable interest in the property; or recorded in the official records of the state, county, or municipality as holding title to the property; or otherwise having control of the property, including the guardian of the estate of any such person, and the executor or administrator of the estate of such person if ordered to take possession of real property by a court.

Partially assimilated animal: Any otherwise feral animal, including cats, that is occasionally, regularly, or habitually maintained, harbored, or cared for by a resident or group of residents.

Person: Any person, firm, corporation, association, trust, estate, partnership, limited liability corporation, or other entity.

Premises: A lot, plot, or parcel of land including any structures thereon.

Rubbish: Combustible and noncombustible waste materials, except garbage; the term shall include residue from the burning of wood, coal, coke, and other combustible materials, paper, rag, cartons, boxes, wood, excelsior, rubber, leather, tree branches, yard trimmings, tin cans, metals, plastics, resins, mineral matter, glass, crockery and other similar items, abandoned or unserviceable appliances.

Sewage: A combination of water carried wastes from residences, business buildings, institutions, and industrial establishments, together with such ground, surface, and storm wastes, as may be present.

Structure: That which is built or constructed or a portion thereof.

Town: The Town of Willsboro

Working animal: Animals owned, cared for, and engaged in a working capacity for agriculture. 

Yard: An open space on the same lot with a structure.


 1.4.1: Interchangeability. Words stated in the present tense include the future; words stated in the masculine gender include the feminine and neuter; the singular number includes the plural and the plural the singular.

1.4.2: Terms defined in other codes: Where terms are not defined in the Local Law and are defined in the New York State Building, Fire, Mechanical, and Property Maintenance Codes, and the New York State Agriculture and Markets Law; such terms shall have the meanings ascribed to them in those codes and law.

1.4.3: Terms not defined. Where terms are not defined through the methods authorized by this section, such terms shall have the ordinarily accepted meanings such as the context applies.


SECTION 2.0:
NUISANCES CLASSIFIED AND PROHIBITED

Section 2.1: NUISANCES AFFECTING PUBLIC HEALTH. The following are hereby declared to be nuisances affecting public health:
A. Carcasses of animals, birds, or fowl not intended for human consumption or food which are not properly buried or sanitarily disposed of within twenty- four hours after death.
B. Accumulations of animal feces or manure (exclusive of accepted agricultural practices within the Essex County Agricultural District), sewage, rubbish, garbage, trash, rubble, debris, paper, combustible materials, lumber, bedding, offal discarded building material, tires, oils & lubricants which either (a) create potential fire hazards or provide breeding places for flies, mosquitoes, or rodents; or (b) give off any foul, offensive, noisome, nauseous, or extremely unpleasant to the physical senses of an ordinary reasonable person; or (c) could chemically or biologically contaminate groundwater or surface runoff water.
C.  Ponding or runoff of partially treated wastewater from deficient or unserviceable private septic treatment systems.
D. Harborage of rodents (rats and mice) to a degree that rodents are observed colonizing or congregating in or around a building or premises due inefficient upkeep or maintenance.
E. Burning of any materials (other than wood, lawn or plant/tree trimmings, or vegetation debris) to include rubbish, garbage, trash, combustible materials, feces, manure, or any material that emits foul, noxious, or offensive smoke or smell when burned.



Section 2.2: NUISANCES CONCERNING ANIMALS.
A. Nuisances concerning animals will be the responsibility of any person or persons who own, occasionally maintain, harbors, or cares for an animal or animals when that animal or animals cause any property damage, personal injury, or the following more specific actions on private or public property:
a. Urinating or defecating repeatedly on plants, landscape, or any structure.
b. Scratching humans or structures, including but not limited to fences, posts, sheds, garages, houses, or vehicles.
c. Biting humans or other animals.
d. Burrowing, digging, or damaging vegetation.
e. Killing, chasing, or running down any domesticated or game animals.
f. Emanating sustained significant noise (barking, crowing, caterwauling, etc) that disturbs the peace of any surrounding premises (generally of such volume to be heard in the interior of a closed house); exclusive of accepted agricultural practices within the Essex County Agricultural District.
g. Congregating or residing on property or in structures not owned by person or persons who own, occasionally maintain, or care for said animals.
B. No resident will be liable for a feral animal as defined in this Local Law.
C. Notwithstanding any other provision of law, a person shall be deemed a liable person when a domesticated or partially assimilated animal commits any act deemed to be a nuisance under this chapter, whether or not the liable person knew or should have known that the animal has a special disposition toward such actions. The animal in question’s violation shall create liability for the liable person. The liable person need not have any specific knowledge of an animal’s prior property damage, physical injury, or nuisance in order to be liable under this chapter. Knowledge of the animal’s ability to cause such damage, injury, or nuisance is presumed, and ignorance of that fact shall not be recognized as a defense in violation of this Local Law. 
D. Any animal or animals deemed to be kept in unsanitary or unsafe condition or surroundings or in violation of state, county, or local animal welfare laws.


Section 2.3: NUISANCES AFFECTING PEACE AND SAFETY: The following are hereby declared to be nuisances affecting peace and safety:
A. Any noise emanating from any private property or private gathering that disturbs the public peace. This would by any noise that can be heard from within a closed adjacent residence, business, or public building after 9PM. It will be considered a public nuisance if the noise continues after a request to reduce the noise is made or if it routinely continues over several days.
B. [bookmark: _GoBack]Any party or gathering that results in disorderly conduct, unlawful possession or consumption of alcoholic beverages, public consumption of controlled substances, damage to private or public property, unlawful pedestrian or vehicular traffic, obstruction of public thoroughfare by parking or standing vehicles, loud noises, violations of vehicular law including racing or “burning out”.
C. Discharge of incendiary devices including explosives, illegal fireworks, and firecrackers.
D. Repeated trespass on private property for the purpose hunting, fishing, or harvesting timber or crops.
E. Video surveillance, electronic surveillance of any kind, trail cameras, or any means of recoding photographic or video recording on the any premises not of the owner or without the owner’s permission.


Section 2.4: NUISANCES INVOLVING VIOLATIONS OF TOWN AND STATE, BUILDING, FIRE, ENVIRONMENTAL CONSERVATION, AND PROPERTY MAINTENANCE CODES.
A. Occupying, or causing to be occupied, any building or structure declared to be unsafe, unsanitary, or condemned by the Town Code Enforcement Officer.
B. Allowing brush, grass, weeds, or other vegetation to grow to a height or over-growth that would attract or conceal rodents, vermin, wild animals, or dangerous insects. It shall be presumed that vegetation six inches or more above ground level creates a habitat for such animals, insects, and pests.
C. Building or erection of structures, construction of roads, installation of septic systems, retaining walls, or fences without a bona-fide approved building permit.
D. Unpermitted building, altering, diverting, or damming an established drainage or stormwater drainage flow that results in diversion of water or drainage on neighboring property, or excessive erosion and runoff affecting surface water quality. The consequence, and not the intention of the action, shall determine the declaration of a nuisance.
E. Erecting a fence, planting a hedge, or placing an obstruction on adjacent property or within the established set back distance as enumerated by the Town of Willsboro Zoning Law.
F. Operating an unpermitted unapproved junkyard as defined within the Town of Willsboro Zoning Law.
G. Storage of excessive numbers of unregistered vehicles as defined in the Town of Willsboro Zoning Law.


Section 2.5: RIGHT TO FARM: The Town of Willsboro is declared to be a Right to Farm Town under the following provision: Farmers, as well as those employed, retained, or otherwise authorized to act on behalf of farmers, may lawfully engage in farming practices within the Town of Willsboro at any and all such times and all such locations as are reasonable and necessary to conduct the practice of farming. For any agricultural practice in determining the reasonableness of time, place, and methodology of such practice , due weight and consideration shall be given to both traditional customs and procedures in the farming industry as well as the advances resulting from increased knowledge and improved technologies.
	Agricultural practices on farmland shall not be found to be a public nuisance if such agricultural practices are:
a. Reasonable and necessary to the particular farm or farm operation,
b. Conducted in a manner which is not negligent or reckless,
c. Conducted in conformity with general accepted and sound agricultural practices.
d. Conducted in conformity with all local, state, and federal laws and regulations,
e. Conducted in a manner which does not constitute a threat to public health or safety of any person,
f. Conducted in a manner which does not reasonably obstruct the free passage or use of navigable waters or public roadways, and
g. Conducted in a manner that is humane to domestic animals based on commonly accepted agricultural practices.

Section 2.6 Other Nuisances: The enumeration of specific nuisances in this Local Law shall not be deemed to make lawful any other act or condition declared to be a nuisance by any other Town ordinance or law, state law, federal law, or court decision.

Section 2.7 Nuisance Prohibited: No person shall create any nuisance in the Town, and no person shall by inaction permit a nuisance to continue on any property under such person control , nor shall any person permit a nuisance to occur involving any personal property under such person’s control.

Section 2.8: Enforcement: This Local Law shall be enforced by any Town Officer, Town Board member, Town Code Enforcement Officer, Town Health Officer, Dog Control Officer, or Law Enforcement Officer with jurisdiction within the Town of Willsboro.

Section 2.9: Penalties: A violation of any of the provisions of this Local Law may, at the option of the Town Board, be prosecuted either by a civil proceeding or a criminal proceeding. The following penalties shall be applicable in such proceedings:

2.9.1: Civil Proceeding: Any person violating any provision of this Local Law shall, upon a finding of liability therefor, in a civil proceeding, be liable for the payment of a civil penalty not to exceed $500.00 for the first offense; for a finding of liability for a second offense, both within five (5) years, for a civil penalty of not less than $1000.00; and for a finding of liability for a third or subsequent offense all of which occurred within a period of five (5) years, for a civil penalty of not less than $500 and not more than $2000.00.

2.9.2 Criminal Proceeding: Any person violating any provision of this local Law shall upon a first conviction therefor, be deemed to have committed a violation, punishable by a fine not exceeding $50.00 or imprisonment for a period not exceeding fifteen (15) days or both; and, upon a second conviction  therefore for an offense committed within five (5) years of an earlier conviction, be deemed to have committed an unclassified misdemeanor, punishable by a fine of not less than $500.00 and not more than $1000.00 or imprisonment for a period of not more than thirty (30) days, or both. A separate offense shall be deemed to have been committed on each day during which a violation occurs or continues.

2.9.3 Continuing Violations: Each week’s continued violation shall constitute a separate violation, for which separate and additional fines and punishment or civil penalties may be imposed and recovered.

																	SECTION 3.0:
PROCEDURE FOR ABATEMENT

Section 3.1: Application. The procedure provided in this Local Law for abatement of nuisances shall apply to all nuisances arising under the laws of the Town of Willsboro, except in those instances where a specific procedure for the abatement of the nuisance is otherwise provided.

Section 3.2: Abatement. In all cases of nuisances the Town Code Enforcement Officer or Town Supervisor shall cause a written notice to be served upon the person or entity that maintains, operates, or permits a nuisance.
	If such person or entity cannot be found, then a copy of the notice may be served by delivery to any member of the family or upon an officer or agent of the entity over the age of sixteen (16) years and found on the premises described in the notice or at the residence of the person named therein and, if service cannot be had in such manner, then by posting a copy by certified mail, return receipt requested, to the person or entity at the last known address.
	At the time and place specified in the notice, the Town Code Enforcement Officer and a member of the Town Board shall hear the matter. The person or entity so complained of shall have the right to appear in person or by counsel. At the conclusion of the hearing the matter may be vacated, or it may be declared to be a public nuisance and an order of abatement will be issued. 

Section 3.3: Emergencies: If any nuisance exists in such a condition so menacing to the public health, peace, or safety of the Town that it is necessary that it be summarily abated, the Town of Willsboro, acting upon the determination of the Code Enforcement Officer or the Town Supervisor may proceed to abate the nuisance without a hearing at the expense of the entity causing the nuisance.

Section 3.4: Order of Abatement: In all cases where it has been determined by hearing that any nuisance shall be abated, the Town Code Enforcement Officer shall issue an order requiring abatement upon the person or entity who maintains, operates, or permits the nuisances. In the event the nuisance is not abated in a reasonable timeframe under the circumstances, the Town of Willsboro shall forthwith cause the nuisance to be abated and further legal and/or civil action be undertaken.

Section 3.5: Appeals.

3.5.1: Right to Appeal. An appeal to the Town Board may be taken by any person aggrieved where it is alleged there is an error in any order, requirement, decision, or determination made by the Abatement review or Town Code Enforcement Officer in the enforcement of this Local Law.

3.5.2: Notice of Appeal. An appeal shall be taken within ten (10) days from the determination complained of by filing with the Town Clerk a written notice of appeal, specifying the grounds thereof. The Town Clerk, upon receipt of notice, shall forthwith transmit to the Supervisor and each Councilperson of the Town of Willsboro true copies of all the papers constituting the record of the matter. Upon receipt of the record, the Supervisor shall set the matter for a public hearing before the Town Board. Notice of said public hearing shall be given as required by New York State open meeting laws. 

3.5.3: Town Board Action. The Town Board shall hold a public hearing and may, upon hearing all public input in the matter and reviewing all papers and filings, reverse or affirm, wholly or partly, or may modify the order, decision, or determination appealed from and may make such order, requirement, decision, or determination as is consistent with this Local Law and all other applicable laws and Local Laws. The concurring vote of majority of the members of the Town Board consisting of a quorum of the members shall be necessary to reverse any order of the Town Code Enforcement Officer.

3.5.4: Stay of Proceedings. An appeal stays all proceedings in furtherance of the action appealed from, unless the Town Code Enforcement Officer from whom the appeal is taken certifies to the Town Board, after the notice of appeal shall have been filed with him, that by reason of facts stated in writing, that a stay in his opinion would cause imminent peril to life or property.

Section 3.6: Failure to Comply with Order of Abatement: In any case where an Order of Abatement is ignored, refuse, or not satisfactorily completed either through commission or omission the Town Code Enforcement Officer will communicate such failure to the Supervisor and Town Board. The Supervisor shall then schedule a public hearing on the matter before the Town Board. Following the public hearing the Town Board will determine whether to pursue further action including, without limitation, the commencement of and prosecution of a criminal proceeding in Town Justice Court and/or the commencement and prosecution of a civil action in County or Supreme Court.

3.6.1: Damages. The fact that the Town has caused a nuisance to be abated after proper procedure and default, failure or refusal of the party to abate the nuisance shall in no way excuse the party from any damage which may have resulted prior thereto to any person or property.

3.6.2: Liability for Costs. Any person or entity who fails to remove and abate any nuisance after proper notice, the opportunity to be heard, and final order shall be liable to the Town of Willsboro for all expenses incurred in the removal and abatement of the nuisance. The Town shall have its right of action to recover all such costs, and a lien on the property may be imposed to secure payment of such costs.

SECTION 4.0
SEVERABILITY
If any term or provision of this Local Law, or the application thereof to any person or circumstance, shall to any extent be declared by a court of competent jurisdiction to be invalid or unenforceable, the remainder of the Local Law, or the application of such term or provision to persons or circumstances, other than those to which it is held invalid or unenforceable, shall not be affected thereby and each term and provision of the Local Law shall be valid and enforced to the fullest extent permitted by law.

SECTION 5.0
EFECTIVE DATE
This Local Law shall take effect immediately upon adoption and filing with the Secretary of State, as provided in Section 27(3) of the Municipal Home Rule Law of the State of New York.
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